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The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 77-88, 91-94 and 97-1 14 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Richards (5,308,637) for reasons of record. 

Applicant argues the degree of agitation used in making the product. 
This has been considered but is not persuasive because the claims are 
directed to a product and not to a method of making a product. Process 
limitations do not carry any weight in product claims. Applicant argues that 
the product of the claims has a different structure than the product of 
Richards. This has been considered but is not persuasive. Both of the 
products are food sauces. Richards' sauce does not exhibit fat separation 
(end of examples 3 and 4) or fat crystallization (end of examples 1 and 2). 

Claims 1-5, 7, 10, 11, 15, 22-39, 77-88, 93, 94 and 97-114 are 
rejected under 35 U.S.C. 103(a) as being unpatentable over Andreae (WO 
96/25857) for reasons of record. 

Applicant argues that the claims have been amended to include 
milkfat. In the case of Andreae, cheese is the source of milkfat. Cheese, 
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especially gouda and Cheddar, are known in the art to be excellent sources 
ofmilkfat. 

The rejection of the claims over Kroening has been withdrawn in 
response to applicants' amendments to the claims. 

Claims 77-83, 86-88, 95-99 and 109-114 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Muir (2004/0005996). 

Applicant argues that Muir does not contain milk fat. Butter is 
included as a source of milkfat in example 3. 

Claims 77-90, 97-111, 115-119, 121-124, 133-145, 147 & 148 are 
rejected under 35 U.S.C. 103(a) as being unpatentable over Irwin 
(2002/0054939) for reasons of record. 

Applicant argues that the process results in a different product from 
that of Irwin. No unobvious or unexpected difference is seen between the 
products of Irwin and the products of the claims. The fact that a product 
may have been made by a different process does not alone constitute 
unobviousness. 

The rejection of the claims under 35 US 1 12 has been withdrawn for 
the reasons argued by applicant. 
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Claimsl 15-124, 127, 128, 133-142 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Bos (EP 0340857) as further evidenced 
by Lowe and Peterson. 

Bos discloses an edible oil-in-water emulsion. In example 1, cream is 
added to water, skim milk powder, butterfat and whey protein concentrate. 
After mixing, pasteurization and homogenization, the product is cooled to 
form a spread. Although the use of an emulsifier is not mentioned in Bos, 
the milk protein, casein, is known in the art to be an emulsifier (see page 
271 of Lowe) and milk is known in the art to stabilize emulsions (page 273 
of Lowe). So even though an emulsifier is not mentioned in Bos, one of 
ordinary skill in the art would expect the composition to contain an 
emulsifier because the composition contains casein in the form of skim milk 
powder. Applicant argues that Bos is a spreadable product and not a 
sauce base. This has been considered but is not persuasive. Spreads are 
known to be basic components of sauces and Peterson is relied upon to 
support this assertion. 

Claims 77-88, 93, 94, 99, 101-122, 125-128 and 133-148 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Stuchell (6,759,078) as 
further evidenced by Lowe. 
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Stuchell discloses an aseptic cream substitute for use in preparing 
sauce bases. The sauces made are disclosed at column 7, to include 
hollandaise, Alfredo and lemon butter sauce. The formulation for the 
cream substitute is shown in Example 1 to include water phase that is 
combined with melted butter, homogenized, pasteurized and cooled. 
Although emulsifier is not mentioned in the product, the egg yolks in the 
hollandaise formulation are known in the art to be emulsifiers and Lowe at 
page 271 is relied upon for support of this assertion. The specific 
processing conditions do not carry any weight in the product claims. 
Although buttermilks solids are not mentioned, their use would have been 
an obvious way to create a buttermilk flavor in the product. 

Applicant argues that Stuchell does not include milk fat but butter is a 
known source of milk fat. Applicant argues stability and homogenization 
but no difference is seen between the stability of Stuchell and the claims. 
Homogenization is a process limitation, carrying not weight in product 
claims. 

The rejection of the claims over Inayoshi has been dropped for the 
reasons argued by applicant. 
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Claims 131-132 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Irwin as applied to claim 77-90, 97-111, 115-119, 121- 
124, 131-145, 147 and 148 above, and further in view of Norris (4,005,228) 
or Youcheff (6,265,007) for reasons of record. 

Applicants' arguments are basically directed to the rejection of claims 
over Irwin. 

Claims 129-130 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Irwin as applied to claims 77-90, 97-111, 115-119, 121- 
124, 133-145, 147 and 148 above, and further in view of Muir (2004) for 
reasons of record. 

Applicants' arguments are basically directed to the rejection of claims 
over Irwin. 

Claims 1-148 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Peterson in view of Rispoli (4,689,239) and as further in 
view of by Lowe and Potter. 

Peterson discloses sauce preparation. In the photograph after page 
118, white roux is made. Here flour and butter are combined and heated. 
This is considered to be the step at lines 9-1 1 of claim 1 . The selection and 
preparation of hot milk is considered to be the step at lines 3-6 of claim 1 . 
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The hot milk is added to the mixture to make a sauce. This is considered 
to be the step at lines 7-8. Claim 1 appears to differ from white roux in the 
inclusion of additional fat in the formulation at lines 14-16 of claim 1 , but 
page 121 of Peterson provides for finishing sauce with additional butter to 
enrich the flavor of the sauce. So even though white roux does not show 
adding more fat, it is known in the art to enrich sauces with more butter. 
Claim 1 appears to differ from Peterson in the recitation of the inclusion of 
an emulsifier but milk casein and milk are known in the art to be edible 
emulsifiers (see Lowe at pages 271 and 273). The claim also appears to 
differ from Peterson in the use of homogenization. It is known in the art 
that homogenization is a unit operation for foods that acts to break up fat 
particles into smaller pieces and Potter Is provided for support of this 
assertion. It is also known in the art that emulsion are stabilized by 
breaking up fat or oil droplets into smaller pieces and Lowe at page 267 
under "The Theory of Emulsification". With the evidence of Lowe and 
Potter before him, it would have been obvious to one of ordinary skill in the 
food preparation art to homogenize the sauce of Peterson to stabilize the 
emulsion. Claim 1 also differs from Peterson in the recitation of the heating 
temperatures and homogenization conditions used in scaling up a sauce 
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preparation from a home-based level to commercial level. Rispoli teaches 
that it is known in the art to heat dairy-based sauces to 140-1 90F (abstract) 
and homogenize them at 2500/500 psi. If one of ordinary skill in the art 
wanted to prepare emulsion for commercial applications, it would have 
been obvious to emulsify the sauce of Peterson using the homogenization 
of Rispoli in order to prepare a stable emulsion. It is appreciated that all of 
the ingredients of egg yolk, buttermilk, whey, soy protein, oil and milk fat 
sources are not mentioned but it is clear from Peterson that sauces are 
known in the art to be prepared with alternative ingredients and alternative 
steps in order to optimize the taste of the sauce. To prepare one known 
sauce over the other would have been within the abilities of one or ordinary 
skill in the art. Pasteurization is also well known in the art to provide 
aseptically processed sauces. 

Applicant's amendment necessitated the new ground(s) of rejection 
presented in this Office action. Accordingly, THIS ACTION IS MADE 
FINAL. See MPEP § 706.07(a). Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to 
expire THREE MONTHS from the mailing date of this action. In the event a 
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first reply is filed within TWO MONTHS of the mailing date of this final 
action and the advisory action is not mailed until after the end of the 
THREE-MONTH shortened statutory period, then the shortened statutory 
period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the 
mailing date of the advisory action. In no event, however, will the statutory 
period for reply expire later than SIX MONTHS from the date of this final 
action. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571) 272-1403. The examiner can normally be reached on 
Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Keith Hendricks, can be reached on (571) 272-1401 
or by dialing 571-272-1700. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 



Application/Control Number: 10/823,480 



Page 10 



Art Unit: 1761 

PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 
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